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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT TRACK DESIGNATION FORM

APPALACHIAN INSURANCE COMPANY,  : CIVIL ACTION

. : ¥

v 10 "7614
INSURANCE COMPANY OF : NO. |
NORTH AMERICA, 3 | )

In accordance with the Civil Justice Expense and Delay Reduction Plan of ithis court, counsel for
plaintiff shall complete a Case Management Track Designation Form in all civil cases at the time of
filing the complaint and serve a copy on all defendants. (See § 1:03 of the planj set forth on the reverse
side of this form.) In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on the
plaintiff and all other parties, a Case Management Track Designation Form spec1fy1ng the track to which
that defendant believes the case should be assigned. .

SELECT ONE OF THE FOLLOWING CASE MANAGEMENT TRACKS:
(a) Habeas Corpus — Cases brought under 28 U.S.C. § 2241 through § 2255. ()

(b) Social Security — Cases requesting review of a decision of the Secretary of Health
and Human Services denying plaintiff Social Security Benefits. ()

(c) Arbitration — Cases required to be designated for arbitration under Local Cgivil Rule 53.2. ()

(d) Asbestos — Cases involving claims for personal injury or property damage from
exposure to asbestos. ()

(e) Special Management — Cases that do not fall into tracks (a) through (d) that are
commonly referred to as complex and that need special or intense management by
the court. (See reverse side of this form for a detailed explanation of special
management cases.) ()

(f) Standard Management — Cases that do not fall into any one of the other traécks.

December 30. 2010 1 APPALACHIAN INS. CO.
Date At rney-at—law Attorney for Plaintiff
Y lham F. McDevitt ' ‘

215.587.1600 215.587.1699 wfimcdevitt@cpmy.com
Telephone FAX Number E-Mail Address

(Civ. 660) 10/02 DEC 30 2010
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UNITED STATES DISTRICT COURT{FOR THE %
EASTERN DISTRICT OF PENNSYLVANIA
APPALACHIAN INSURANCE COMPANY, : i @ 7614
Plaintiff, : CIVIL ACTION NO.
V.
COMPLAINT
INSURANCE COMPANY OF
NORTH AMERICA,
Defendant.

Plaintiff, Appalachian Insurance Company (““Appalachian”), and for its Complaint
against Defendant, Insurance Company of North America (“INA”), alleges as follows:
PARTIES
1. Appalachian is incorporated under the laws of the State of Rhode Island with its
principal place of business located at 1301 Atwood Ave., Johnston, Rhode Islapd 02919.
2. INA is incorporated under the laws of the State of Pennsylvania with its principal
place of business located at 436 Walnut St., Philadelphia, Pennsylvania 19106.

JURISDICTION AND VENUE

3. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332(a)(1)
because the amount in controversy exceeds $75,000 exclusive of interest and costs and because
there is complete diversity of citizenship in that Appalachian is a Rhode Island corporation with
its principal place of business in Rhode Island and INA is a Pennsylvania corporation with its

principal place of business in Pennsylvania.

707793_1
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4. This Court has personal jurisdiction over INA because it is a Pennsylvania
corporation with its principal place of business in Philadelphia, Pennsylvania.

5. Venue is proper in this Court because INA’s principal place of Bﬁusiness 1s located
in this district and a substantial part of the events giving rise to this action occu?red in this
district. 28 U.S.C. § 1391(a).

NATURE OF THE ACTION

6. This action arises out of and seeks damages and other relief in cémnection with
INA's breach of a reinsurance contract.

7. In a reinsurance contract, a reinsurer agrees to indemnify the reiﬁsured against all
or part of the loss that the reinsured may sustain under an insurance policy or pélicies that the
reinsured company has issued, in exchange for a portion of the premium paid to the reinsured for
the insurance policies. |

8. A "facultative" reinsurance contract reinsures a specific insurance policy or risk,
as opposed to "treaty" reinsurance, which reinsures multiple insurance policies ;)r an entire book
of business written by the reinsured.

THE CERTIFICATE OF FACULTATIVE REINSURANCE

9. For the period April 1, 1972 to April 1, 1975, Appalachian enteréed into a
facultative reinsurance contract with INA, Certificate Number FRC 00585 ("Fag:ultative
Certificate"), pursuant to which INA agreed to reinsure an excess umbrella liability policy,
Number 71074, that Appalachian issued to Union Carbide Corporation (“Unioﬁ Carbide
Policy”). A true and correct copy of the Facultative Certificate is attached hereto as Exhibit A.

10. Under the Facultative Certificate, INA agreed to reimburse Appe;lachian for

certain amounts that Appalachian incurred in connection with the Union Carbid!e Policy.

707793_1
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11. The Facultative Certificate provided that INA's liability "shall follow that of
[Appalachian] and ... shall be subject in all respects to all the terms and condifions of
[Appalachian's] policy...." Id.,p. 2 at J A.

12.  The Facultative Certificate also contains "follow the settlements" language which
provides that “[a]ll claims involving this reinsurance, when settled by [Appalachian], shall be
binding on [INA].” Id., p. 2 at | C.

THE UNDERLYING ASBESTOS CLAIMS AND
APPALACHIAN'S LOSS PAYMENTS

13. After the Facultative Certificate was executed, Union Carbide was named as a
defendant in many asbestos products personal injury claims and lawsuits. Uni{:m Carbide
tendered these claims and lawsuits to its insurers, including Appalachian, for défense and
indemnity.

14. Appalachian was named as a party in a lawsuit captioned Union Carbide Corp. v.
Affiliated FM Insurance Co., et al., Index No. 600804-04, Supreme Court of the State of New
York, County of New York. In that lawsuit, Union Carbide alleged that its insurers, including
Appalachian, were obligated to defend and indemnify it in connection with the underlying
asbestos claims and lawsuits.

15. On or around September 10, 2008, Appalachian and Union Carbide entered into a
confidential settlement agreement resolving Union Carbide’s claims asserted iri the above-
referenced insurance coverage lawsuit. Pursuant to this settlement agreement, Appalachian
agreed to make certain payments to Union Carbide, including payments under ’ghe Union Carbide
Policy. Appalachian's decision to settle Union Carbide’s insurance coverage claims was
undertaken after a good faith, reasonable, and business-like assessment of App%xlachian's duties

under the Union Carbide Policy and possible coverage defenses.

707793_1
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APPALACHIAN'S REINSURANCE BILLING TO INA;

16. Subsequent to earlier reporting, Appalachian issued a billing, in;:luding certain
proofs of loss, to INA pursuant to the Facultative Certificate on or around July %29, 2010. These
proofs of loss exceed $2 million.

17. The Facultative Certificate provides that "[p]ayment of its propqrtion of loss and
expense paid by the [Appalachian] will be made by [INA] promptly following receipt of proof of
loss.” Exhibit A, p. 2 at | D. |

18. INA has not paid Appalachian's billings.

COUNT ONE
Breach of Contract

19. Appalachian repeats and incorporates herein by reference the aliegations
contained in the foregoing paragraphs 1-18 as if fully set forth herein. |
20. Appalachian has fully performed its obligations under the Faculiative Certificate
and has properly billed INA for amounts due thereunder.
21. In breach of the Facultative Certificate and in violation of its duty of utmost good
faith to Appalachian, INA has refused to pay Appalachian's billings. |
22. INA’s failure to pay Appalachian’s billings have damaged Appallachian.
WHEREFORE, Appalachian demands that judgment be entered in its févor and against
INA as follows:
() Awarding Appalachian money damages plus interest with respect
to outstanding billings;
(b) For attorneys' fees, interest and costs of suit; and

(©) Such other relief the Court deems appropriate.

707793_1
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COUNT TWO
Declaratory Relief

23. Appalachian repeats and incorporates herein by reference the aliegations
contained in the foregoing paragraphs 1-18 as if fully set forth herein.

24, Under the settlement agreement, Appalachian will make additioinal future
payments to Union Carbide under the Union Carbide Policy. Appalachian antipipates billing
appropriate portions of these future payments to INA under the Facultative Cex%tiﬁcate.

25. An actual controversy exists with respect to the parties' rights under the
Facultative Certificate, including but not limited to, the obligations of INA to éay past, current
and future billings in a timely manner.

26. Appalachian is entitled to a declaration of its rights under the Facultative

Certificate.

707793_1
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WHEREFORE, Appalachian demands that judgment be entered in its favor and against
INA as follows:

(a) Declaring that INA is obligated to pay past, current and future
billings from Appalachian regarding the Union Carbide Policy ina
timely manner; |

(b)  Awarding Appalachian attorney;s' fees, interest and costsz of suit;
and

©) Awarding Appalachian such other relief the Court deemé

appropriate.
Respectfully submitted,

CHRISTIE, PABARUE, MORTENSEN and
¥ofessional Corporation

[

ES W. ¢HHISTIE
pvchristie@cpmy.com
WILLIAM F. McDEVITT
wimcdevitt@cpmy.com

1880 JFK Boulevard, 10" Floor
Philadelphia, PA 19103
(215) 587-1600

Attorneys for Plaintiff,
DATED: December 30, 2010 Appalachian Insurance Compapy

Of Counsel

Robert J. Bates, Jr.

Bates Carey Nicolaides LLP

191 N. Wacker Drive, Suite 2400
Chicago, Illinois 60606

(312) 762-3100
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EXHIBIT A
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TERTIFI £ OF FPACULTATIVE REINSURANCE {SSUEDR B8Y

‘ ' FRC 00585
INSURANCE COMPANY OF NORTH AMERICA .
1600 Arch Street

Philadelphio, Pennsylvania 19101

CECLARATIONS

CEDING COMPANY AND ADDRESS . INTERMEDIARY

=

Appalachian Insurance Company '
¢/o New Providence Corporation RECEIVED

1500 Turks Head Building
Providence, Rhode Island 02904 0CT g 71972
atrenTion Mr, Mal Poignand
L A N. P. C.
NAME OF INSURED RENEWAL OF
: CERTIFICATE NO. -
Union Carbide Corporation ) FRC
Y STATE ) CERTIFICATE NO.
270 Park Avenue New York, New York 10017 FRC
COMPANY POL, 3 v fod POLICY PERIQD
/721074) and 71099

i
3 g_g, ‘2

Excess $2,000,000 CSL each Nil this layer |[“$2,000,000 CSL  |Contrib-
Umbrella occc.-agg. part of ] each oce.-agg. uting
Liability $20,000,000 CSL each y part of - | Excess
occ. ~agg. excess of ‘ $20, 000,000 CSL
$20,000,000 CSL each occ,.=agg.

Umbrella Ligbility
ex¢luding marine,
$15,000,000 CSL
including marine
1iability, which in
turn 1s excess of
underlying insurance
A and/or $500,000 SIR. y

THE TERM OF THIS CERTIFICATE
UNLESS TEAMINATED BY CANCRLLATION,
SHALL BE FROM THE

lst oavor___April 572 o rne___ 1st DAY GF April 19 75
_ THE NET PREMIUN FOR THIS CERTIFICATE SHALL 82§ 5,812,50 T rixep cuarce  [[] DEPOSIT PREMIUM

1 ESTIMAY KD PREMTUN 2 1)
: $  387.507
5,425,00 V

§5,812.50:

AUOIY PERIOD MIMIMUM PREMIUM FOR REINSURANGE PERIOD MiNtMUM PREMIUM FOR CERTIFICATE
- $5,812.50 $1,000
COUNTERSIGNED AT Philadelphia, Pennsylvania THE 6th oay or __September 12

INSURANCE COMPANY OF NORTH AMERICA

BY / /{? {44'1&4‘419{

2012 FYDIN .54, M»72 AUTHORIZED SIGMNATURE

PLEASE GIVE SPECIAL NOTICE OF THIS FACULTATIVE REINSURANCE TO YOUR CLAM DEPARTMENT
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UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANIA

APPALACHIAN INSURANCE COMPANY, : 10 = Y614
Plaintiff, .
CIVIL ACTION NO.
INSURANCE COMPANY OF
NORTH AMERICA,
Defendant.

PLAINTIFF’S RULE 7.1 DISCLOSURE STATEMENT

Pursuant to Federal Rule of Civil Procedure 7.1, Plaintiff Appalachian Insurance
Company (“Appalachian”) submits the following statement:

1. Appalachian Insurance Company is a wholly owned subsidiary of FMIC
Holdings, Inc.

2. FMIC Holdings, Inc. is a wholly owned subsidiary of Factory Mutual Insurance

Company.
CHRISTIE, PABARUE, MORTENSEN and
jwchristie@cpmy.com
DATED: December 30, 2010 WILLIAM F. McDEVITT

wimcdevitt@cpmy.com

1880 JFK Boulevard, 10™ Floor
Philadelphia, PA 19103

(215) 587-1600

Plaintiff_s Rule 7 1 Disclosure Statement
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Of Counsel

Robert J. Bates, Jr.

Bates Carey Nicolaides LLP

191 N. Wacker Drive, Suite 2400
Chicago, Illinois 60606

(312) 762-3100

372135

Plaintiff_s Rule 7 1 Disclosure Statement



