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Supreme Court, Appellate Division, First Depart- 

ment, New York.  
AMERICAN RE-INSURANCE COMPANY, 

Plaintiff-Respondent,  
v.  

UNITED STATES FIDELITY & GUARANTY 
COMPANY, et al., Defendants-Appellants,  

Excess and Casualty Reinsurance Association, et 
al., Defendants-Respondents,  

Aetna Insurance Company of Connecticut, et al., 
Defendants.  

May 29, 2007.  
 
Background: Reinsurer commenced action against
casualty insurer and pool of reinsurers, seeking de-
claration of reinsurers' rights concerning insurers'
reinsurance claim for its settlement of mass asbes-
tos litigation against its bankrupt insured who had
assigned to bankruptcy fund its bad faith claims
against insurer. The Supreme Court, New York
County, Richard B. Lowe III, J., upheld referee's
order allowing reinsurers' discovery requests. In-
surer appealed.  
 
Holdings: The Supreme Court, Appellate Division,
held that:  
(1) insurer and reinsurers did not have common in-
terest so as to defeat insurer's privileges;  
(2) insurer did not waive privileges by its disclos-
ures in underlying asbestos case;  
(3) insurer waived privileges for discovery of bill
preparation for asbestos reinsurance claim; and  
(4) scope of discovery would not be expanded.  
 
Motion granted in part and denied in part.  
 
 
McGuire, J., filed memorandum concurring in part
and dissenting in part  
 

West Headnotes  
 
[1] Privileged Communications and Confidenti-
                               
  

ality 311H 168  
 
311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk168 k. Waiver of Privilege. Most Cited
Cases  
     (Formerly 410k219(3))  
There is no automatic waiver of the attorney-client
privilege merely because the parties have a com-
mon interest in the outcome of a particular issue.  
 
[2] Attorney and Client 45 64  
 
45 Attorney and Client  
     45II Retainer and Authority  
           45k64 k. What Constitutes a Retainer. Most
Cited Cases  
The fact that an attorney's services for a client be-
nefited a third party does not establish an attorney-cli-
ent relationship.  
 
[3] Pretrial Procedure 307A 35  
 
307A Pretrial Procedure  
     307AII Depositions and Discovery  
          307AII(A) Discovery in General  
               307Ak35 k. Work-Product Privilege.
Most Cited Cases  
 
Privileged Communications and Confidentiality
311H 122  
 
311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk120 Parties and Interests Represented
by Attorney  
               311Hk122 k. Common Interest Doctrine;
Joint Clients or Joint Defense. Most Cited Cases  
     (Formerly 410k199(2))  
The clearest indication of “common interest” of
parties, as would defeat attorney-client and work
product privileges, is dual representation, and com-
mon interest also extends to a situation where there
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is a joint defense or strategy, but separate represent-
ation.  
 
[4] Pretrial Procedure 307A 37  
 
307A Pretrial Procedure  
     307AII Depositions and Discovery  
          307AII(A) Discovery in General  
               307Ak36 Particular Subjects of Disclos- ure
                     307Ak37 k. Insurance, Matters Relat-
ing To. Most Cited Cases  
 
Privileged Communications and Confidentiality
311H 124  
 
311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk120 Parties and Interests Represented
by Attorney  
               311Hk124 k. Insurers and Insureds. Most
Cited Cases  
     (Formerly 410k199(2))  
Insurer and reinsurers did not have common in-
terest, so as to defeat insurer's attorney-client and
work product privileges upon reinsurers' request for
discovery, in action seeking declaration of rein-
surer's rights concerning insurer's asbestos settle-
ment, since parties had neither dual representation
nor joint defense or strategy, their interests were
adverse, unlike insurer, reinsurers had no duty to
defend insured in underlying asbestos litigation al-
though reinsurers indirectly benefited from defense,
and mere fact of shared interest of reinsurers and
insurer in outcome of litigation was not sufficient to
create common interest.  
 
[5] Pretrial Procedure 307A 381  
 
307A Pretrial Procedure  
     307AII Depositions and Discovery  
           307AII(E) Production of Documents and
Things and Entry on Land  
               307AII(E)3 Particular Documents or Things
 

 

                    307Ak381 k. Insurance Policies and
Related Documents. Most Cited Cases  
 
Privileged Communications and Confidentiality
311H 168  
 
311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk168 k. Waiver of Privilege. Most Cited
Cases  
     (Formerly 410k219(3))  
Insurer's disclosure to reinsurers of documents, in
underlying asbestos litigation against insured, did
not waive insurer's attorney-client or work product
privileges for such documents, by virtue of shared
interest of reinsurers and insurer in outcome of lit-
igation; although reinsurers received series of re-
ports on asbestos case from insurer, whose counsel
met with reinsurers and discussed strategy, rein-
surers gave no input, did not participate in litiga-
tion, and declined insurer's invitation to associate
into case.  
 
[6] Privileged Communications and Confidenti-
ality 311H 111  
 
311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk111 k. Offensive Use Doctrine; Abuse
of Privilege. Most Cited Cases  
     (Formerly 410k219(3))  
 
Privileged Communications and Confidentiality
311H 168  
 
311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk168 k. Waiver of Privilege. Most Cited
Cases  
     (Formerly 410k219(3))  
Under the “at issue doctrine,” a party who places
legal advice, and selectively discloses the advice, is
deemed to have waived the attorney-client privilege
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with respect to such facts or communications and
can be compelled to produce them; the doctrine re-
flects the principle that privilege is a shield and
must not be used as a sword.  
 
[7] Pretrial Procedure 307A 381  
 
307A Pretrial Procedure  
     307AII Depositions and Discovery  
           307AII(E) Production of Documents and
Things and Entry on Land  
               307AII(E)3 Particular Documents or Things
                     307Ak381 k. Insurance Policies and
Related Documents. Most Cited Cases  
 
Privileged Communications and Confidentiality
311H 168  
 
311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk168 k. Waiver of Privilege. Most Cited
Cases  
     (Formerly 410k219(3))  
An insurer does not place the bona fides of a settle-
ment “at issue,” and thereby waive attorney-client
and work product privileges, merely by alleging in
a pleading that the settlement was reasonable and in
good faith, nor can an “at issue” waiver of these
privileges be premised on the contention that a por-
tion of the underlying settlement was allocated to
bad faith claims.  
 
[8] Pretrial Procedure 307A 381  
 
307A Pretrial Procedure  
     307AII Depositions and Discovery  
           307AII(E) Production of Documents and
Things and Entry on Land  
               307AII(E)3 Particular Documents or Things
                     307Ak381 k. Insurance Policies and
Related Documents. Most Cited Cases  
 
Privileged Communications and Confidentiality
311H 168  
 

311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk168 k. Waiver of Privilege. Most Cited
Cases  
     (Formerly 410k219(3))  
In reinsurers' action seeking declaration of rights
concerning insurer's asbestos claims, insurer placed
“at issue” preparation of bill for reinsurance claim
for asbestos settlement, by testimony of witness
who repeatedly revealed advice he received from
insurer regarding bill preparation, and thus insurer
waived attorney-client and work product privileges.  
 
[9] Pretrial Procedure 307A 381  
 
307A Pretrial Procedure  
     307AII Depositions and Discovery  
           307AII(E) Production of Documents and
Things and Entry on Land  
               307AII(E)3 Particular Documents or Things
                     307Ak381 k. Insurance Policies and
Related Documents. Most Cited Cases  
 
Privileged Communications and Confidentiality
311H 168  
 
311H Privileged Communications and Confidenti-
ality  
     311HIII Attorney-Client Privilege  
           311Hk168 k. Waiver of Privilege. Most Cited
Cases  
     (Formerly 410k219(3))  
Scope of insurer's waiver of attorney-client and
work product privileges for bill preparation for re-
insurance claims from asbestos settlement would
not be expanded to broad subject matter waiver, in
action seeking declaration of reinsurers' rights con-
cerning insurer's asbestos claims settlement, given
insurer's representation that it did not intend to ad-
vance “advice of counsel” defense to reinsurers'
claims at trial, and this disclaimer should be strictly
enforced.  
**617 Simpson Thacher & Bartlett LLP, New York
(Mary Kay Vyskocil of counsel), for appellants.  
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O'Melveny & Myers LLP, New York (Daniel L.
Cantor of counsel), for Excess and Casualty Rein- 
surance Association, et al., respondents.  
 
Stroock & Stroock & Lavan LLP, New York ( 
Robert Lewin of counsel), for TIG Insurance Com- 
pany, respondent.  
 
 
ANDRIAS, J.P., MARLOW, SWEENY, McGUIRE 
, MALONE, JJ.  
 
 
*486 Order, Supreme Court, New York County 
(Richard B. Lowe III, J.), entered January 10, 2006, 
which denied the motion of defendants-appellants 
United States Fidelity & Guaranty Company (USF 
& G) and St. Paul Fire & Marine Insurance Com- 
pany (collectively, USF & G) to vacate an order of 
the Special Referee, dated December**618 4, 2005, 
requiring them to produce documents and provide 
testimony, without regard to the attorney-client and 
work product privileges, related to the settlement 
and bill preparation in an underlying action 
between USF & G and its insureds, and directed 
that compliance with the order of the Special Refer- 
ee proceed forthwith, modified, on the law, the mo- 
tion granted to the extent that respondents may seek 
documents and testimony regarding presentation of 
the reinsurance claim as defined by the document 
request only to the extent that the discovery relates 
to disclosures made during the EBT testimony of 
James Kleinberg, and otherwise affirmed, without 
costs.  
 
From 1948 to 1960, USF & G issued insurance 
policies to Western Asbestos Company, the prede- 
cessor-in-interest to Western MacArthur Company, 
which was in the asbestos business.*487 USF & G 
entered into written reinsurance treaties with 
plaintiff American Re-Insurance Company 
(American Re) and defendant Excess Casualty Re- 
insurance Association (ECRA),FN1 covering West- 
ern's losses for the period 1956 to 1962 
(collectively, the Reinsurers).  
 

FN1. ECRA is a pool of insurance com- 
                               
  

panies that collectively agreed to provide
50% of the reinsurance to USF & G.
American Re provided the other 50%.  

 
Western MacArthur became mired in a mass tort
litigation involving personal injury claims from as-
bestos products and filed an insurance claim with
USF & G. After USF & G denied coverage, West-
ern MacArthur sued in California state court seek-
ing a declaration that it was entitled to insurance
coverage from USF & G and that USF & G's denial
of coverage was in bad faith. On June 3, 2002, after
extensive negotiations, Western MacArthur settled
the underlying personal injury action. As part of the
settlement, USF & G agreed, inter alia, to pay ap-
proximately $975 million for ultimate distribution
to the asbestos claimants, and Western MacArthur
would file for bankruptcy. The parties also stipu-
lated that USF & G issued policies to Western As-
bestos from 1948 to 1960. However, despite the
12-year coverage period, USF & G allocated settle-
ment payments for all claimants to only one policy
period-the final year-covering the period July 1959
to July 1960.  
 
The United States Bankruptcy Court for the North-
ern District of California approved the settlement.
Western MacArthur assigned to the bankruptcy
fund its bad faith claims against USF & G, for
which the court found substantial supporting evid-
ence. However, the court did not assign a specific
percentage of the settlement amount to the bad faith
claims.  
 
Thereafter, in November 2002, USF & G informed
the Reinsurers of the settlement of the underlying
action and presented them with a bill ultimately
amounting to approximately $400 million in rein-
surance claims. The bill allocated all of the under-
lying asbestos claims to the last treaty year. The
Reinsurers requested information regarding West-
ern's claimed loss, but USF & G did not respond.
Thirteen days after presenting its claim, USF & G
sued American Re for nonpayment in federal dis-
trict court in California, but the lawsuit was dis-
missed for lack of subject matter jurisdiction. In
                               
  

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.  

Page 5 of 13

12/17/2009http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&ifm=NotSet&destination...



   Page 5
40 A.D.3d 486, 837 N.Y.S.2d 616, 2007 N.Y. Slip Op. 04523 
(Cite as: 40 A.D.3d 486, 837 N.Y.S.2d 616) 

December 2002, American Re commenced the in-
stant action seeking a declaration of its rights under 
the reinsurance agreements, as well as the rights of 
the ECRA pool members.  
 
Thereafter, the Reinsurers served discovery re- 
quests seeking documents related to the settlement 
negotiation and *488 agreement.FN2 USF & G ob- 
jected, claiming that **619 the request was burden- 
some, vague and ambiguous, and that the requested 
documents were protected by, inter alia, the attor- 
ney-client and work product privileges. USF & G 
later asserted that the “ follow-the-fortunes” doc- 
trine and settlement privilege barred disclosure. 
The Referee ordered disclosure, and, by order 
entered December 9, 2004, Supreme Court upheld 
that determination. On appeal, this Court affirmed 
(19 A.D.3d 103, 796 N.Y.S.2d 89 [2005] ).  
 

FN2. In particular, the Reinsurers sought 
all drafts of the settlement agreement; all 
documents relating to any analyses, discus- 
sions, assessments, evaluations of or com- 
ments on the settlement agreement or any 
draft; all documents relating to the negoti- 
ation and allocation of the settlement; all 
documents relating to past costs that were 
discharged under the settlement agreement; 
all documents relating to future defense 
costs that were discharged under the settle- 
ment agreement; all documents relating to 
future liability costs that were discharged 
under the settlement agreement; all docu- 
ments relating to communications with, to 
or from Reinsurers relating to the settle- 
ment agreement or its negotiation.  

 
Thereafter, by letter dated October 20, 2005, de- 
fendant TIG Insurance Company of Colorado, a 
member of the ECRA pool, requested that the Ref- 
eree allow production of the following documents:  
 
All communications concerning USF & G's 

presentation of the reinsurance claim, including 
those related to: allocation to 1959, application of 
the “all sums” rule, application of the 
                               

 

 

“non-accumulation” rule, decision to treat each
individual injury as a separate “accident,” when
and how to inform the reinsurers of the settle-
ment, and when and how to inform the reinsurers
of the cession.  

 
All settlement assessments, including all injury as-

sessments, case projections, claim evaluations
and analyses of USF & G's liability for the West-
ern MacArthur claims, (i) performed after
December 1, 2001, and/or (ii) shared with the in-
dividuals involved in the negotiation of the settle-
ment and/or presentation of the reinsurance
claim, regardless of when such assessments were
undertaken.  

 
In its written submission, TIG claimed that the Re-
insurers were entitled to full disclosure of the re-
quested documents, because even if privileged, the
information was “squarely at issue” and a substan-
tial need therefore existed. Apparently, USF & G
resisted disclosure based on attorney-client and
work product privileges.FN3 In a two-page ruling,
the Referee granted TIG's *489 motion.FN4 The
Referee found that USF & G shared a common in-
terest with the Reinsurers, and had placed at issue
“the assertions/claims and underlying supporting
and/or non-supporting information laden privileged
documents and testimony.” Accordingly, the Refer-
ee ruled that USF & G's assertions of privilege did
not bar disclosure.  
 

FN3. Upon review of the 2500-page record
on appeal, there does not appear to be a
written response by USF & G to this re-
quest. This characterization of USF & G's
opposition comes from the Referee's order.  

 
FN4. Although the ruling recites that it
was issued “[u]pon review and considera-
tion of the parties' respectively asserted
(oral and written) positions,” it appears
that there was no oral argument on the mo-
tion.  

 
Because Supreme Court would not allow any mo-
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tions without its express permission, USF & G
wrote a letter requesting leave to move to vacate
the Referee's order. Supreme Court directed the
parties to appear for a conference at which the court
stated its intention to affirm the Referee's order.
Since USF & G intended to appeal, the court al-
lowed the attorneys to make a record after which
the court **620 directed USF & G to move by or-
der to show cause to vacate the Referee's order.
Both sides would be allowed to submit written pa-
pers, but there would be no oral argument and no
reply. After the parties submitted their papers, the
court would “attach a written decision” and the
parties could then appeal.FN5  
 

FN5. Although none of the parties press
any claims on this appeal relating to this
highly unorthodox method of motion prac-
tice, we must note and disapprove of the
court's approach. Supreme Court appears
to have first rendered a decision, then to
have allowed oral argument and then the
submission of motion papers. Even assum-
ing that Supreme Court did consider the
parties' oral arguments and written submis-
sions before deciding to affirm the Refer-
ee's order, the court's approach is not con-
sistent with a fair and reasoned decision-
making process. Moreover, it also appears
that the court permitted the parties to sub-
mit papers solely to create an appellate re-
cord and after it had prematurely reached a
decision.  

 
USF & G submitted its motion consisting of coun-
sel's 12-paragraph affirmation and 50 exhibits com-
prising over 500 pages. TIG submitted its opposi-
tion consisting of 91 exhibits comprising almost
1800 pages. Defendant Excess and Treaty Manage-
ment Corp. and American Re joined in TIG's sub-
missions. Although the court refused to allow USF
& G to submit a reply, USF & G submitted a letter
requesting that the court consider a supplemental
affirmation offered solely to add four documents to
the record.FN6 The court denied the request be-
                               
  

 

cause *490 USF & G had not requested permission
to file a reply prior to submitting its motion.  
 

FN6. In particular, USF & G requested
leave to submit two discovery orders
rendered in the underlying coverage action,
an appellate brief from the appeal of an
earlier discovery order in this action, and
deposition testimony of a witness who had
been deposed after USF & G submitted its
order to show cause but before the Rein-
surers had submitted their response papers,
such that the Reinsurers were able to refer
to the testimony in their response. While
not an issue on appeal, we again express
our disapproval of the way motion practice
was conducted on this discovery issue.
Three of these documents were subject to
judicial notice (see Casson v. Casson, 107
A.D.2d 342, 344, 486 N.Y.S.2d 191
[1985], appeal dismissed 65 N.Y.2d 637
[1985]; Rossbach v. Rosenblum, 260
App.Div. 206, 210, 20 N.Y.S.2d 725
[1940], affd. 284 N.Y. 745, 31 N.E.2d 509
[1940]; Prince, Richardson on Evidence §
9-301 [Farrell 11th ed.] ). With respect to
the last document, fairness dictated either
(1) disregarding the deposition testimony
taken after USF & G submitted its papers-
as that testimony was not part of the record
before the Referee or Supreme Court, or
(2) allowing USF & G to submit deposition
excerpts in reply to the Reinsurers' opposi-
tion.  

 
Supreme Court rendered a written decision uphold-
ing the Referee and concluding that for three reas-
ons the Reinsurers were entitled to “pierce[ ]” the
attorney-client and work product privileges asserted
by USF & G: (1) the Reinsurers had a substantial
need for the information sought; (2) USF & G and
the Reinsurers share a common interest; and (3) by
asserting its claim against the Reinsurers, USF & G
had placed privileged matter “at issue.”  
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Substantial Need  
 
On appeal, USF & G argues that substantial need
was not briefed by USF & G or TIG before Su-
preme Court, and the Referee did not address this
theory in his order. However, in the letter request
submitted to the Referee, TIG specifically stated
that “a substantial need” exists for production of the
requested documents. In any event, regardless of
whether the issue was sufficiently advanced by the
Reinsurers or addressed by the court, substantial
need has no application to whether the documents
and testimony the Reinsurers seek are subject to
discovery. The only category of potential materials
that is subject to disclosure based on substantial
**621 need is trial preparation materials (see CPLR
3101[d][2]; Spectrum Sys. Intl. Corp. v. Chemical
Bank, 78 N.Y.2d 371, 376-377, 575 N.Y.S.2d 809,
581 N.E.2d 1055 [1991] ). No such materials are
sought.  
 
 

Common Interest  
 
USF & G contends that Supreme Court erred in al-
lowing disclosure based on common interest. Spe-
cifically, USF & G argues that the common interest
doctrine is not available where the parties are in an
adversarial position. Notably, American Re does
not join the remaining Reinsurers' argument that the
parties share a common interest that requires dis-
closure. Assuming no common interest, all Rein-
surers, except American Re, alternatively argue that
USF & G waived any privilege by disclosing priv-
ileged communications.  
 
[1][2] *491 As a general rule, “there is no automat-
ic waiver of the attorney-client privilege merely be-
cause [the parties] have a ‘common interest’ in the
outcome of a particular issue” (North Riv. Ins. Co.
v. Philadelphia Reins. Corp., 797 F.Supp. 363, 367
[D.N.J.1992]; see also Gulf Ins. Co. v. Transat-
lantic Reins. Co., 13 A.D.3d 278, 280, 788
N.Y.S.2d 44 [2004] ). Indeed, “the fact that an at-
torney's services for a client benefitted a third party
does not establish an attorney-client relationship” ( 
  

see U.S. Fire Ins. Co. v. Phoenix Assur. Co. of N.Y.,
Sup.Ct. N.Y. County, Aug. 18 1992, Moskowitz, J.,
Index No. 7712/91, affd. for reasons stated 193
A.D.2d 559, 598 N.Y.S.2d 938 [1993] ).  
 
[3][4] The clearest indication of common interest is
dual representation (see id.; North River Ins. Co. v.
Columbia Cas. Co., 1995 WL 5792, *2-3, 1995
U.S. Dist. LEXIS 53, *6-7 [S.D.N.Y.]; North Riv.
v. Phil. Reins. 797 F.Supp. at 366-367).FN7 Com-
mon interest also extends to a situation where there
is a joint defense or strategy, but separate represent-
ation (North Riv. v. Columbia Cas., 1995 WL 5792,
at *3, 1995 U.S. Dist. LEXIS 53, at *7). Here, there
is neither dual representation nor a joint defense or
strategy. In addition, joint representation usually
arises in situations between insurers and insureds.
However, the relationship between an insured and
insurer stands in stark contrast to a relationship
between an insurer and a reinsurer. To begin with,
an insurer is obligated to defend the insured, where-
as a reinsurer has no such duty. Moreover, the
parties' interests in the present action are indisput-
ably adverse, and the mere fact that they shared an
interest in the eventual outcome of the underlying
coverage litigation is not sufficient to create a com-
mon interest so as to defeat USF & G's claimed
privileges. Indeed, the Reinsurers were “not re-
sponsible for the defense [of the underlying law-
suit], although [they] indirectly benefitted from it” (
U.S. Fire, supra ). Accordingly, we find the com-
mon interest doctrine inapplicable.  
 

FN7. Not only was there an absence of
dual representation in the underlying cov-
erage litigation, the Reinsurers complain
that USF & G conducted settlement negoti-
ations for months in secret.  

 
[5] The Reinsurers, except American Re, alternat-
ively contend that if no common interest is found
then USF & G waived any privilege by disclosing
documents in the underlying litigation. During the
underlying litigation, USF & G sent a series of re-
ports regarding the status of the case to the Rein-
surers and USF & G's counsel met with the Rein-
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surers and discussed strategy. However, although
the Reinsurers received information, they gave no
input nor did they otherwise participate in the un-
derlying litigation. Notably, Reinsurers were ex-
pressly invited *492 to “associate**622 into the
case,” but declined. USF & G's disclosure of this
information “did not function as a waiver because
of their shared interest in the outcome of the
[underlying litigation]” (U.S. Fire, supra ).  
 
 

At Issue  
 
The Reinsurers contend that USF & G waived any
privilege by placing “at issue” the reasonableness
and good faith of the settlement of the underlying
action and the reasonableness and good faith of the
allocations in the bill USF & G presented to the Re-
insurers. In particular, the Reinsurers claim that
USF & G has placed the privileged materials at is-
sue (1) by alleging that the settlement and bill were
made in good faith and consistent with law; (2)
through its alleged bad faith in defending the under-
lying action; FN8 and (3) through deposition testi-
mony of its witnesses.  
 

FN8. The Reinsurers do not offer any legal
support for this contention.  

 
[6] Under the “at issue” doctrine, where a party
places legal advice or other privileged facts or com-
munication at issue, it is deemed to have waived the
privilege with respect to such facts or communica-
tions and can be compelled to produce them. This
doctrine applies where a party, through its affirmat-
ive acts, places privileged material at issue and has
selectively disclosed the advice (see Orco Bank v.
Proteinas Del Pacifico, 179 A.D.2d 390, 577
N.Y.S.2d 841 [1992]; U.S. Fire, supra ). It reflects
the principle that privilege is a shield and must not
be used as a sword (see McKinney v. Grand St.,
Prospect Park & Flatbush R.R., 104 N.Y. 352, 355,
10 N.E. 544 [1887]; Matter of Farrow v. Allen, 194
A.D.2d 40, 45-46, 608 N.Y.S.2d 1 [1993] ).  
 
[7] An insurer does not place the bona fides of a
                               
  

 

settlement at issue merely by alleging in a pleading
that the settlement was reasonable and in good faith
(U.S. Fire, supra; North Riv. v. Columbia Cas.,
1995 WL 5792, at *6, 1995 U.S. Dist LEXIS 53, at
*16). Nor can an “at issue” waiver of the privilege
be premised on the contention that a portion of the
underlying settlement was allocated to bad faith
claims. Apart from the fact that USF & G maintains
that no amount was paid on account of bad faith li-
ability, the contrary claim of the Reinsurers cannot
effectuate a waiver of USF & G's privileges (see
Chase Manhattan Bank v. Drysdale Sec. Corp., 587
F.Supp. 57, 59 [S.D.N.Y.1984] ).  
 
[8] However, the same cannot be said regarding
preparation of the bill. During the testimony of
James Kleinberg, many questions were asked re-
garding USF & G's decision to allocate all *493
claims to a single treaty year as opposed to spread-
ing them over the several coverage years. This wit-
ness repeatedly revealed the advice he received re-
garding preparation of the bill. Consequently, he
placed this matter at issue (see Weizmann Inst. of
Science v. Neschis, 2004 WL 540480, 2004 U.S.
Dist. LEXIS 4254 [S.D.N.Y.2004] ). Therefore, the
Reinsurers may seek testimony and production of
documents regarding presentation of the reinsur-
ance claim as defined by TIG's request dated Octo-
ber 20, 2005, as ordered by the Referee on Decem-
ber 4, 2005, only to the extent that the discovery
relates to disclosures made during James Klein-
berg's EBT testimony.  
 
[9] The Reinsurers urge a broad subject matter
waiver. However, USF & G argues that it does not
intend to advance an “advice of counsel” defense.
Given USF & G's representation, there is no need to
expand the waiver (see Kirschner v. Klemons, 2001
WL 1346008, 2001 N.Y. Dist. LEXIS 17863
[S.D.N.Y.] ). However, the scope of the waiver is
narrowed in reliance on USF & G's representation
that **623 “advice of counsel” is not at issue. Ac-
cordingly, the court should strictly enforce this dis-
claimer at trial, and USF & G should not be permit-
ted to raise this defense to Reinsurers' claims (id. at
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n. 2).  
 
The Reinsurers contend that USF & G waived its 
claim of attorney-client and work product priv- 
ileges by failing to assert these privileges on four 
prior occasions.FN9 However, USF & G contends 
that the prior and instant document requests are dis- 
tinct. Specifically, USF & G claims the records pre- 
viously requested (and the subject of an earlier ap- 
peal) were not privileged documents, and refers to 
court papers in which the Reinsurers characterized 
those previously requested documents as not priv- 
ileged.FN10 In any event, neither the Referee nor 
Supreme Court made a finding as to whether to pre- 
clude USF & G from raising privilege on the 
ground that it had failed to *494 object to an earlier 
document request based on these two privileges. In 
addition, the parties strenuously argued the merits 
of these two privileges regarding the instant discov- 
ery request; the law directs full disclosure of all 
material and necessary evidence to prosecute or de- 
fend an action (see CPLR 3101[a]; Spectrum Sys. 
Intl., 78 N.Y.2d at 376, 575 N.Y.S.2d 809, 581 
N.E.2d 1055); and we are unable to conclude on 
this record that these two privileges were waived 
with respect to those documents sought in the earli- 
er disclosure request. Indeed, had the same docu- 
ments been requested, it would appear that this ap- 
peal would be moot.  
 

FN9. Specifically, the Reinsurers assert 
that (1) USF & G relied solely on the 
“follow-the-fortunes” doctrine at a January 
14, 2004 conference with the Referee; (2) 
in a cover letter dated January 29, 2004 
transmitting a proposed order to the Refer- 
ee, USF & G referred to a settlement priv- 
ilege, but did not mention attorney-client 
or work product privilege; (3) in seeking 
further review of the Referee's February 9, 
2004 order compelling disclosure, USF & 
G argued only that settlement communica- 
tions were protected by the 
“follow-the-fortunes” doctrine and public 
policy; and (4) on appeal from Supreme 
                               
  

 

Court's December 9, 2004 order directing
disclosure, USF & G argued only that the
“follow-the-fortunes” doctrine and public
policy protected settlement information
from disclosure.  

 
FN10. Notably, TIG's written request and
reply do not include an argument that USF
& G abandoned its privilege claim by not
arguing privilege on the appeal from the
prior disclosure order. Nor was the issue
raised at oral argument before Supreme
Court, although on this appeal USF & G
appears to concede that the abandonment
issue was before the motion court.  

 
We have considered and reject appellants' remain-
ing contentions.  
 
All concur except McGUIRE, J. who concurs in
part and dissents in part in a memorandum as fol-
lows.McGUIRE, J. (concurring in part and dissent-
ing in part).  
I agree with much of the majority's analysis and
discussion. Specifically, I agree that the Reinsurers'
claim of a “substantial need” for the disclosure they
seek provides no basis for invading USF & G's at-
torney-client and work product privileges. I also
agree that on the existing record, we cannot con-
clude that USF & G waived its right to assert these
privileges by failing to assert them in prior discov-
ery proceedings. Although I agree as well that the
Reinsurers' reliance on the “common interest” doc-
trine is misplaced, my reasons for that conclusion
differ from the majority's. Finally, although I agree
with the majority's discussion of “at issue” waivers
in every other respect, I disagree with its conclu-
sion that one of USF & G's employees, James
Kleinberg, waived USF & G's attorney-client priv-
ilege during his deposition.  
 
**624 With respect to the “common interest” doc-
trine, it operates to protect privileges such as the at-
torney-client privilege that otherwise would be
waived by disclosure (Aetna Cas. & Sur. Co. v.
Certain Underwriters at Lloyd's London, 176
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Misc.2d 605, 612-613, 676 N.Y.S.2d 727 [1998],
affd. 263 A.D.2d 367, 692 N.Y.S.2d 384 [1999] ).
Thus, if A and B share a common interest, the dis-
closure by A to B of an otherwise privileged com-
munication does not waive the privilege. Of course,
however, the “common interest” doctrine is not a
sword. Thus, B cannot require A to disclose to it an
otherwise privileged communication solely on the
basis of the existence of their common interest. In
this case, USF & G unquestionably shared a com-
mon interest with the Reinsurers in the underlying
coverage litigation (Gulf Ins. Co. v. Transatlantic
Reins. Co., 13 A.D.3d 278, 280, 788 N.Y.S.2d 44
[2004] ). Indeed, on the basis of the “common in-
terest” doctrine USF & G resisted disclosure in the
coverage litigation to Western of reports it had
made to the Reinsurers *495 (or some of them), re-
ports that USF & G has described as “ comprised of
information obtained by USF & G's counsel.” To
the extent the majority's position is that USF & G
has not lost the attorney-client privilege in this rein-
surance dispute, where it just as unquestionably
does not share a common interest with the Rein-
surers, merely because the parties once shared a
common interest in the coverage litigation, I whole-
heartedly agree.  
 
The remaining question concerns the potential ef-
fects of the disclosures USF & G made to the Rein-
surers in the coverage action. With the exception of
American Re,FN1 the Reinsurers argue that on ac-
count of the disclosures USF & G made to the Re-
insurers prior to the settlement of the underlying
mass tort and coverage litigation, USF & G waived
the attorney-client and work product privileges, at
least as to the Reinsurers and as to all other com-
munications on the same subjects. In this regard,
the Reinsurers rely on the settled principle that vol-
untarily disclosing a privileged communication
waives the privilege for all other communications
on the same subject (see Matter of Stenovich v.
Wachtell, Lipton, Rosen & Katz, 195 Misc.2d 99,
108, 756 N.Y.S.2d 367 [2003] [“The waiver of the
attorney-client privilege [ ] normally compels the
production of other documents protected by the
                               
  

privilege which relate to the same subject”]
[internal quotation marks and citation omitted] ).
This argument entails the following proposition: if
A and B share a common interest and A elects to
disclose to B a privileged communication on a par-
ticular subject (either a communication to A's coun-
sel or counsel's advice to A), B can compel A to
disclose to it all otherwise privileged communica-
tions on the same subject, even though B could not
in the first instance have compelled A to disclose
any privileged communications on that or any other
subject.FN2  
 

FN1. American Re joined in the brief filed
in this Court by defendant TIG Insurance
Company (TIG), another of the Reinsurers,
except as to section V, in which TIG raises
the common-interest doctrine and urges
that USF & G waived the privileges on ac-
count of the disclosures it made to the Re-
insurers prior to the settlement of the un-
derlying mass tort and coverage litigation.  

 
FN2. Presumably, the Reinsurers maintain
that the waiver as to B occurs at the time
of the disclosure, and not that it may arise
thereafter, if and to the extent the interests
of A and B happen to become adverse.  

 
This argument, however, is foreclosed by our de-
cisions in U.S. Fire Ins. Co. v. Phoenix Assur. Co.,
193 A.D.2d 559, 598 N.Y.S.2d 938 [1993], affg. for
reasons stated by Moskowitz, J., Sup. Ct, N.Y.
County, **625 Aug. 18, 1992, Index No. 7712/91,
and Gulf Ins. Co., supra. In U.S. Fire, the reinsurer
argued that the ceding insurers had “waived the
privilege by providing privileged documents to
them in the past.” In rejecting that contention, *496
Justice Moskowitz ruled that the “disclosure [by the
insurers] of certain coverage counsel correspond-
ence to [the reinsurer] did not function as a waiver
because of their shared interest in the outcome of
the [coverage] dispute.” Although the specific char-
acter and content of the correspondence is not dis-
cussed in Justice Moskowitz's opinion, the rein-
surers took the position in this Court, and the in-
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surers did not dispute, that the correspondence con-
tained otherwise privileged material (Brief for Ap-
pellant Phoenix Assurance Company of New York
in U.S. Fire, at 23-28; Brief for Respondents United
States Fire Insurance Company and International
Insurance Company in U.S. Fire, at 16-17).  
 
Similarly, in Gulf Ins. Co., the insurer had provided
updates to its reinsurers on the status of the litiga-
tion between it and the insured (13 A.D.3d at
278-279, 788 N.Y.S.2d 44). One of the documents
sent by the insurer to its reinsurers was an execut-
ive summary of the coverage litigation prepared by
the insurer's outside counsel in which counsel dis-
cussed various defenses (Brief for Respondents
Transatlantic Reinsurance Company and Odyssey
America Reinsurance Corporation in Gulf Ins. Co.,
at 23-24; Reply Brief for Appellant Gulf Insurance
Company in Gulf Ins. Co., at 23-24). Because of the
common interest of the insurer and the reinsurers in
the outcome of the coverage litigation, we held that
the earlier “[p]roduction of documents” by the in-
surer to the reinsurer “does not prevent the asser-
tion of privilege of similar documents in an ad-
versary situation” (13 A.D.3d at 280, 788 N.Y.S.2d
44).  
 
Although the Reinsurers seek to distinguish U.S.
Fire and Gulf Ins. Co., they are not persuasive.
That USF & G may have disclosed to its reinsurers
more privileged communications (or more blatantly
privileged communications) than the insurers in
U.S. Fire and Gulf Ins. Co. disclosed to their rein-
surers is irrelevant to the issue of whether a waiver
occurred. As USF & G points out, moreover, other
authorities also support its position (see e.g. Re-
statement [Third] of Law Governing Lawyers, The
Privilege in Common-Interest Arrangements, § 76,
comment f [2005] [“Disclosing information does
not waive the privilege with respect to other com-
munications that might also be germane to the mat-
ter of common interest but that were not in fact dis-
closed”] ).  
 
I respectfully disagree with the majority that USF
& G waived the attorney-client privilege when
                               
  

James Kleinberg, the USF & G reinsurance director
who prepared the reinsurance bill, was deposed
during this litigation and, as the majority puts it,
“repeatedly revealed the advice he received regard-
ing preparation of the bill.” As Kleinberg testified,
in preparing the reinsurance*497 bill he sought to
mirror the rationale for the underlying settlement of
the coverage action, i.e., to “follow the settlement.”
Because he had not been a participant in the settle-
ment negotiations, he had to get information about
the settlement from someone who had been a parti-
cipant. That person was Robert Omrod, one of USF
& G's in-house lawyers. What Omrod “ revealed”
to Kleinberg was the basis for the settlement and,
specifically, that it was settled in accordance with
two rules of California law (the “all sums” and
“non-accumulation” rules). As this Court made
clear in the prior appeal (19 A.D.3d 103, 796
N.Y.S.2d 89 [2005] ), neither the back-and-forth
between the parties in the settlement negotiations
nor the terms of the settlement are privileged. Thus,
in **626 explaining to Kleinberg the basis for the
settlement, Omrod did not disclose any privileged
communications. Rather, he merely informed
Kleinberg about particular facts of the settlement.  
 
Moreover, the same information about the basis of
the settlement and the role it played in the reinsur-
ance bill is set forth in a document transmitted to
the Reinsurers by USF & G. The only difference
between the information conveyed to the Reinsurers
in that document and the information conveyed by
Kleinberg during his deposition is that the docu-
ment does not recite that Omrod or anyone else was
the source of the asserted facts about the settlement.
Obviously, the fortuitous circumstance that Klein-
berg's source was an attorney cannot be the basis
for finding a waiver. The key point is that Klein-
berg revealed only unprivileged factual matters re-
lating to the settlement and thus his deposition
testimony affords no basis for the conclusion that
USF & G waived the privilege (Niesig v. Team I, 76
N.Y.2d 363, 372, 559 N.Y.S.2d 493, 558 N.E.2d
1030 [1990] [attorney-client privilege “applies only
to confidential communications with counsel, it
                               
  

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.  

Page 12 of 13

12/17/2009http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&ifm=NotSet&destination...



   Page 12
40 A.D.3d 486, 837 N.Y.S.2d 616, 2007 N.Y. Slip Op. 04523 
(Cite as: 40 A.D.3d 486, 837 N.Y.S.2d 616) 

does not immunize the underlying factual informa-
tion ... from disclosure to an adversary”] [emphasis
in original; citations omitted] ).  
 
Accordingly, I would reverse Supreme Court's or-
der denying USF & G's application to vacate the or-
der of the Special Referee, and grant the applica-
tion.  
 
N.Y.A.D. 1 Dept.,2007.  
American Re-Insurance Co. v. U.S. Fidelity &
Guar. Co.  
40 A.D.3d 486, 837 N.Y.S.2d 616, 2007 N.Y. Slip
Op. 04523  
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