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Petitioners, Transatlantic Reinsurance Company CTBr “TransRe”) and Fair Ameri-
can Insurance and Reinsurance Company (f/k/a PutRamsurance Company) (“Putnam”)
(TRC and Putnam are collectively referred to as CTRinless the context requires otherwise),
by and through their undersigned counsel, CrowelM&ring LLP, respectfully submit this
memorandum of law in support of their Petition ton@pel respondent, National Indemnity
Company (“NICQO”) to arbitrate claims arising un@eseries of treaty reinsurance contracts (the
“Treaties”). While not a signatory, NICO has knogly exploited the benefits of the Treaties,
each of which contains a binding arbitration proons thereby obtaining tens of millions of dol-
lars in direct benefits. Accordingly, NICO is ggp@d from denying the relevant arbitration pro-
visions, and TRC respectfully requests that thisil€Cssue an order, pursuant to CPLR 87503,
compelling NICO to submit to arbitration.

PRELIMINARY STATEMENT

The dispute before this Court concerns NICO'’s giietm evade its obligation to arbitrate
TRC's claims under the Treaties, which were entéméml decades ago between TRC and AIG.
NICO has refused to submit to arbitration by invakthe unavailing defense that it is not a sig-
natory to the Treaties. NICO’s overly simplistigament glosses over the reality that, through a
complex financial transaction, known as a LossfBloot Transfer (“LPT”), NICO has substitut-
ed itself for AIG in the on-going reinsurance reaship with TRC and is bound by the arbitra-

tion provisions contained in the Treaties.

! As used herein, “AlG” refers to those subsidiagesl affiliates of American International Groupe.lmhose lia-
bilities are subject to the LPT and are reinsurngdRC.
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Through the LPT, NICO expressly and broadly assuthedight to resolve policyhold-
ers’ claims and liabilities, and to collect reirsuce recoveries — including under reinsurance
contracts with TRC — with respect to losses thaf®llassumed and pays. NICO was granted
full power of attorney to act on behalf of AlIG arsiice entering into the LPT, NICO (by its af-
filiate, Resolute Management, Inc.[*Resolute”]) tesdled, as its own, and for its own benefit,
the AIG business that it assumed. NICO directlis seinsurers — including TRC — for the loss
and loss expense that NICO pays with respect teetlagsumed liabilities. And NICO directly
sues and initiates arbitration against TRC for ushpainsurance billings.

NICO has directly insinuated itself into the redauship between TRC and AIG, and it
purports to assume AlG’s respective rights undeirthpplicable contracts with TRC. New
York law is clear that “a nonsignatory may be coliggeto arbitrate where the nonsignatory
knowingly exploits the benefits of an agreementtaming an arbitration clause, and receives
benefits flowing directly from the agreement.Belzberg v. Verus Inves. Holdings Ln2l
N.Y.3d 626, 631 (2013) (internal citations and @ioins omitted). Having purported to assume
all of AIG’s obligations and benefits under the dres, and having recovered tens of millions of
dollars in direct benefits as a result, NICO cartmofpermitted to pick and choose which provi-
sions of the Treaties it deems enforceable. RaMI€¥O must abide by the obligations set forth
in the Treaties, including the obligation to aréir TRC’s claims that arise out of the Treaties.

STATEMENT OF FACTS

In this proceeding, TRC seeks an ordering commgeNIiCO to submit to two arbitrations
concerning the parties’ rights and obligations urttle Treaties, which reinsure several subsidi-
aries of American International Group, Inc. (colieely, “AlG”). Specifically, TransRe seeks to

compel NICO to arbitrate disputes arising underekéess of loss reinsurance contracts, and
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TransRe and Putnam seek to compel NICO to arbitatin disputes under 24 pro rata rein-
surance contracts. Subject to the terms and conditions of the TesatTRC has agreed to in-
demnify AIG for a portion of AIG’s insurance risk golicies of direct insurance. The liabilities
at issue in the Arbitrations principally arise aitinsurance policies that AIG issued between
1978 and 1988.

Over the ensuing decades, many of those AlG-inscoetpanies have incurred substan-
tial liabilities arising from their use or sale a$bestos containing materials. AIG has, under the
insurance policies it issued, incurred loss ancergp with respect to asbestos liabilities and, in
turn, sought indemnification from TRC under theafires. As AIG’s reinsurer, TRC and Putnam
underwrote and relied on AIG’s claims-handling dadhnical expertise for the effective, effi-
cient handling and resolution of asbestos cldinEhe Treaties’ wording reflects this alignment
of the parties’ interests by requiring that AlGaiatnet a fixed percentage of liability under each
of its policies, either from the first dollar pajde., a proportional treaty) or for all amounts be-
low a specific threshold.é., excess of loss treaty).

This alignment of TRC’s and AIG’s interests wastsdrad in April of 2011. Through
the LPT, a complex, integrated multi-step finan¢rahsaction, AlG transferred most of the as-
bestos-related liabilities that TRC had reinsuradars the Treaties to NICO.AIG also trans-

ferred to NICO the obligation of handling the agbe<laims and the right to collect any rein-

2 Affirmation of Michael Kuehn, dated March 19, 20(Kkuehn Aff.”), Exs. A-B.
3 Affidavit of Beth Levene, dated March 19, 2014 étlene Aff.”), 1 6.

“1d., 19 5-7.

® Kuehn Aff., Ex. D (“NICO LPT").
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surance associated therewith, including under teaties’ To that end, NICO now handles the
underlying (putatively reinsured) asbestos lialetif NICO bills TRC for the loss and loss ex-
pense that NICO pays with respect to transferréesies liabilities® And, both in the name of
AIG, and in its own capacity, NICO sues and ing@garbitrations against TRC for unpaid rein-
surance billings related to the transferred askditbilities®

REINSURANCE

“[R]einsurance is ‘the insurance of one insuree[tleinsured’ or ‘cedent’] by another in-
surer [the ‘reinsurer’] by means of which the reiregl is indemnified for loss under insurance
policies issued by the reinsured to the publi€.”The nature of reinsurance is that a reinsurer
receives a portion of the premium received by tiseiier on the underlying policies in return for
an agreement by the reinsurer to undertake a cosuree portion of the reinsured’s potential
insurance exposure under the same policies.

Treaty reinsurance, such as that issued by TRC®& #aditionally requires a reinsurer
to accept certain groups of insurance risks thatciding company then underwrites or which
occur. Treaty reinsurance is often used betweeg-term risk trading partners who build up a
close business relationship over many years. Rense treaties take two general forms — pro-

portional and excess of loss — both of which amecsiired in different ways to align the interests

®1d., Ex. E, (*ASA"), 1 4.1.

1d.; Levene Aff., | 20.

81d.

°1d.

19 Matter of Liquidation of Union Indem. Ins. Co. of ¥, 89 N.Y.2d 94, 105-106 (1996) [internal citatiomitted].
" Kuehn Aff., Ex. F, p. 40-7.
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of the cedent and reinsurér.Under a proportional treaty, the reinsurer indiies the ceding
company for a specific percentage of the lossed pgithe ceding company under its policies
from the first dollar> Under an excess of loss treaty, the ceding cognpaps all losses under
the policy up to a specific amount and then is idiéied by the reinsurer only for losses in-
curred above that amoutit. Both types of treaties create a unity of intetestiveen the cedent
and reinsurer by, among other things, requiring tihh@ cedent retain a predetermined amount of
loss under its policies (the “Retention”).

The Treaties at issue here are all excess of lmdpeoportional treaties. Accordingly,
AIG is required to retain a share of the reinsuiskls (the “Net Retention”), to ensure that its
interests remain aligned with TRC’s in the outcamhelaims arising under its policies — that is,
to ensure that all parties have “skin in the gamm”furtherance of the parties’ joint business
interests, TRC relies on AIG’s claims-handling daachnical expertise for the effective, efficient
handling and resolution of underlying claims, aht s built into the framework of the agree-
ments®®

Based on the typically long-term business relatignbetween a cedent and its reinsurer,
treaties often require disputes arising out of@roerning the reinsurance contract to be submit-

ted to arbitratiort® That is the case here with respect to the Treatie

2 Travelers Cas. & Sur. Co. v Certain Underwriterd_#ayd's of London96 NY2d 583, 588 (2001).
Bd.

“1d.

15 Levene Aff, 1 7.

'8 In contrast, facultative reinsurance contractsictvitoncern only one insurance policy and do nainfthe basis
of a long-term reinsurance business relationsttpnalo not contain arbitration provisions.
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THE LPT

The Treaties were principally entered into betw#8n8 and 19857 By 2011, the asbes-
tos-related insurance risks that AIG had assumetkruthe reinsured insurance policies were
swamping AlG's financial statements with liabiltiand raising concerns in the financial markets.
In fiscal year 2010, AlIG was reporting net asbe$itdslities of $2.223BN® At that time, there
had been other changes as well. Nearly 80% ofsA$taick was then owned by the US Govern-
ment!® and AIG was trying to convince itself and the peithat its days of financial gambles and
shenanigans were over by rebadging itself as "@haft AIG decided to shed its asbestos-related
liabilities* (to “de-risk”, as AIG put f?) to increase the value of its stock for an antiggatec-
ondary offering by AIG and the US Government.

To accomplish this de-risking AIG turned to BerkshiHathaway and its insurance sub-
sidiary NICO. Through the LPT, AIG transferredN&CO a single risk - AIG's asbestos liabili-
ties. In April of 2011, NICO and AIG announcedithentry into the LPT, effective as of Janu-
ary 1, 2011. To assume the bulk of AlG’s net asiseBabilities AIG paid to NICO approxi-
mately $1.67 BN.?* The transaction was nominally structured as Seiance” with an aggre-

gate limit of $3.5BN on all payments to be madd\bgO 2>

17 evene Aff., | 6.
18 Kuehn Aff., Ex. G, p. 105.

91d., Ex. H (stating that after rescuing AIG with loaits, the U.S. government had a "nearly 80% edgiitie in
the company" and began reducing its stake in 2011).

2[AIG] renamed its insurance businesses [Chartig]istance them from its U.S. bailout..." and tBe& financial
crisis, a major cause of which was attributed t& Albusiness practicetd., Ex. I.

21d., Ex. J (noting Chartis's "ongoing strategy torig&®).
21d., Ex. K.

% NICO and Berkshire-Hathaway derive substantianeedic benefit from the $1.67BN LPT “premium” andeth
right to collect on AIG’s third-party reinsuranaar the transferred asbestos claims. In its 20hUualreport, Berk-

(continued...)



Case 1:14-cv-02109-ER Document 1-2 Filed 03/25/14 Page 13 of 31

The LPT is comprised of 8 integrated documentscsired to transfer to NICO the vast
bulk of AIG’s asbestos liabilities. The sequené¢he multi-step transaction is set forth in the
Master Transaction Agreement (the “MTA”) which pies that:

Pursuant to the terms of this Agreement [the MTAE [AIG insurers], Eagle-

stone, and NICO desire to enter into loss portfodimsurance transactions, pur-

suant to which Reinsurers will amend and restade@ ttession of certain Subject

Asbestos Liabilities and certain other liabilitiesEaglestone and Eaglestone will

retrocede 100% of the Subject Asbestos Liabilitiell|lCO%°

The various LPT documents are integrated in evenge of the word, internally referring
to each other, borrowing the definitions providedne for use in others, etc., and all were nego-
tiated and executed to effectuate the transferl@ONof the rights and liabilities associated with
AIG's legacy asbestos liabilities.

Along with the asbestos liabilities, AIG transfetreo NICO the authority and control
over the handling of the transferred asbestoslili@si’’ Thus, pursuant to the ASA, AIG and
NICO agreed that:

In order to assist NICO in the performance of thaministrative Services here-

under, [AIG] shall deliver to NICO ... an appropriggewer of attorney that shall

nominate, constitute, and appoint NICO and/or Re#spas the case may be, as

their attorney-in-fact with respect to the righdsities and privileges and obliga-

tions of [AIG] in and to matters within the ScopeService, with full power and
authority to act in the name, placed and steadAt&] with respect thereto, in-

(continued...)

shire-Hathaway described this income as “costlap#tal that funds a myriad of other opportunitidsis business
produces ‘float—money that doesn’'t belong to ug, that we get to invest for Berkshire’s benefild., Ex. L, p. 4.

#|d., Ex.C at 13, 1 3.1.

Bseeidat 9, 1 2.1(a)(ii).

%35ee id, Ex. L, at 1.

*’Sedd. Ex. E, at 14, 1 4.1 & 15, 1 5.1 - 5.2.
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cluding the power, without reservation, to servacel enforce Subject Contracts
[defined as AIG underlying policies and third-peginsurance, such as the Trea-
ties] within the Scope of Service, to adjust, ddfeto settle and to pay Subject
Claims, and to take such other and further act®omay be necessary to or desir-
able to effect the transactions contemplated by BiE [Agreements] ... 2

As set forth more fully in the Petition, pursuantthe ASA, the services that NICO
agreed to provide AIG with respect to the trangférmsbestos claims and associated rein-
surance were comprehensive.

Concerning the rights to administer and collect #issociated reinsurance, the parties
clearly articulated theiréxpress mutual intent . . . that NICO receive theull economic bene-
fit of the Included Reinsurance Recoverables . .”?° Specifically, with respect to reinsurance
associated with the transferred asbestos claimSONIndertook the “right and obligation to,”
among other functions:

(1) administer and collect, on behalf of and in tf@ne of the applica-
ble Reinsureds, Included Reinsurance Recoverahkk©O#her Re-
coverables due in respect of the Subject Asbegstdslities in ac-
cordance with the contractual terms of the appledthird Party
Reinsurance Agreements and Underlying Policiesdoramercial-

ly reasonable manner;

(i) provide all necessary litigation managementdtions with respect
to the Third Party Reinsurance Agreements;

(i) initiate Legal Proceedings in the name of dpplicable Reinsured
in those instances where such action is necessasyder for the
applicable Reinsured to enforce or protect itstaginder the Third
Party Reinsurance Agreements in respect of theeSuBjsbestos
Liabilities.*

21d., 1 2.1(d) (emphasis added).
#\d., Ex. D at 14, 1 3.4(d)(emphasis added).
d., Ex. E, 1 6.1.
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The asbestos-related liabilities that AIG trangdrto NICO in the LPT are the same lia-
bilities that TRC had reinsured under the Treati€s.that end, NICO now handles the underly-
ing (putatively reinsured) asbestos liabilittiesNICO bills TRC for the loss and loss expense
that NICO pays NICO and sues and arbitrates ag@iRét for unpaid reinsurance billings.

The practical and economic consequence of the sR® make NICO the “real” owner
of the transferred asbestos liabilities and Al@&msurance for those liabilities. For all pradtica
purposes, the LPT has effectively substituted NKGOAIG in the on-going reinsurance rela-
tionship, including with TRC. This sea-changehe TRC/AIG relationship was done without
consulting with or obtaining consent from TRC. placate the investment community, AIG’s
SEC filings emphasized that AIG was completely magrabff to NICO the rights and liabilities —
including reinsurance collection rights — assodiatéth the transferred asbestos liabiliti&s.

TRC & NICO

TRC learned of the LPT (but not its details) fronGAn the late summer of 20£%. The
transaction was presented to TRKE post factas if Resolute had been hired as a third-party
claims administrator by AIG to handle claims on A®ehalf (in such a relationship, the princi-

pal / reinsured, here AIG, controls the actionthefthird-party claims administrator and remains

3 Levene Aff., 1 20.
*1d.
3 For example, the unaudited quarterly financiaesteents in AIG’'s May 2011 Form 10-Q () states:
Chartis [has] entered into an agreement with [NI@@der which the majority of Chartis' U.S. asbestos

liabilities will be transferred to NICO . . . . Otia will cede the bulk of its net asbestos lighgh to NI-
CO under a retroactive reinsurance agreement withggregate limit of $3.5 billion. Chartis will pa
NICO approximately $1.65 billion . . . For thosgbastos claims subject to the reinsurance from NICO

NICO will assume responsibility for claims handlindt will also assume collection responsibilitydan
collectability risk for third-party reinsurance agéd to those claims. (Kuehn Aff., Ex. N at 88).

34 Levene Aff., 9.
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on the risk), and not, as was actually the cas#,A& had transferred its asbestos liabilities to
NICO and eliminated AIG's economic responsibility those liabilities altogether. By the late
winter/early spring of 2012, high-level AlIG and TR&ecutives were undertaking discussions to
resolve globally several issues that remained dgéneen the companies after AlG’s divestiture
of its interest in TRC. Among these issues was’'&B3bestos liabilities>

In May of 2012, TRC informed AlGhat the LPT breached various provisions of the
TransRe/AlG reinsurance contracts generally (inadgdhose Treaties identified in this action)
and that TRC would not be paying liabilities thagrev subject to the LPT until the issues were
resolved. AIG told TRC that any reinsurance "cager' issues regarding the transferred asbes-
tos liabilities would have to be addressed to NIG@GL,AIG, because NICO was now responsible
for those liabilities’® These discussions all took place in New Yo&hortly thereafter, TRC
met with NICO in New York to discuss the transferesbestos liabilities. Although no resolu-
tion was reached, NICProposed that the companies follow a two track eagn. As proposed
by NICO, Track One would be continued discussiam$ @xchange of information; Track Two
would entail each party pursuing a more aggressppeoach through litigation and arbitratitn.

Within days, NICO immediately started down Trackday initiating (in the name of
several of TRC'’s reinsured counter-party AIG comesha lawsuit in New York State Supreme
Court,Granite State Ins. Co. v. Transatlantic Reins.,@adex No. 652506/2012 Granite State

1), concerning allegedly unpaid reinsurance bilipnghany of which were presented to TRC by

%1d., 11 3-4, 10.
%1d., 1110-13
%71d., 114-16
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NICO. Atthe same time, NICO initiated a New Yadnued arbitration concerning reinsurance
billings pursuant to an excess of loss treaty atelbetween TRC and various AlIG comparifes.
Many of these billings were also presented to TRGIICO.

Likewise, TRC initiated an action against severtb Aompanies in New York State Su-
preme Court seeking a declaratory judgment ag#insé AlIG companies that TRC had no obli-
gation to indemnify AIG for asbestos liabilitieamsferred to NICO® That action;Transatlan-
tic Reins. Co. v. Granite State Ins..Cimdex No. 152812/2013 (Sup. Ct. N.Y. CntyGQ(anite
State IT), is currently pending in New York State Supre@eurt and, upon information and be-
lief, NICO is controlling and directing the defense

NICO has controlled and directed AlG’s litigationdaarbitration proceedings with re-
spect to the transferred asbestos claMi€O employees have participated extensively in the
proceedings. For example, NICO employee, Joanqeicgahas attended the initial organiza-
tional hearings for the New York venued arbitrati@md also participated in a discovery confer-
ence ordered by an arbitration PafieIMs. Caprice also offered an extensive AffidamiGran-
ite State lin support of AIG’s motions to dismiss and for snary judgment of TRC’s claims
that the LPT breached TRC’s facultative certificateith AIG (the motions were largely de-
nied)™ In Granite State |INICO employee Julie Harnadek also submitted didafit in sup-

port of AIG’s motion to dismiss certain defenéés.

®\d., 1116-17

¥d., 118

“d., 110.

“11d.; Kuehn Aff., Ex O.
42 Kuehn Aff., Ex P.
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Most notably, in April of 2013, NICO sued TRC ansl parent corporation, Allegheny, in
Massachusetts State court alleging tortious inteniee in several of NICO’s loss portfolio trans-
fer transactions, the AIG LPT among them. TheoactResolute Management Inc. v. Transat-
lantic Reins. Cq.Civ. Act. No. 13-1597 (Mass. Sup. Ct. 2013), wasnissed based on NICO’s
failure to state a claim. In the Complaint, howewWCO made several binding admissions that:
(1) NICO received direct economic benefit from mypweved by TRC under Reinsurance Con-
tracts; and (2) NICO suffers direct pecuniary haffiRC does not pay under its reinsurance
contracts. In particular, NICO alleged that:

In retaliation forNational Indemnity's refusal to forego the economidenefit

of money owed by Transatlantic under reinsurance agracts, Transatlantic

and Alleghany embarked on a scheme to tortiougbrfiere with Plaintiffs' con-

tractual relationships with its various insurerealis . . . Defendants' conduct has

caused and is continuing to cause pecuniary dameaB&intiffs which they seek

to recover in this action.”

Resolute and National Indemnity have suffered peecyrand other loss . . . as a

result of the Defendants' scheme and retaliatonglgot. These losses include but

are not limited to the increased expense and buvddrlaintiffs to perform their

obligations under ASA |, ASA Il and ASA lll, expesssincurred in attempting to

collect the debt owed by Transatlantic, and Ittes of income to Plaintiffs re-

sulting from Transatlantic's withholding of funds due
THE DEMANDS & RELATED PROCEEDINGS

On March 3, 2014, TRC served the AIG companies]dsagne and NICO with two Ar-
bitration Demand$?! The Demands follow the format of the Demands &i& and NICO have

served on TRC and provide the same or more infeomaiegarding the contracts and issues in-

volved. The Arbitration Demands fall squarely witthe Treaties’ arbitration provisions — they

1d., Ex. Q, 11 4, 33 (emphasis added).
*1d., Exs. A-B.
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concern the parties’ rights and obligations un@aheTreaty as a result of the LPT. Itis TRC’s
contention that the LPT and its on-going perforneaace material breaches of the Treaties, re-
lieving TRC of any obligation with respect to tlartsferred asbestos liabilities.

The AIG insurers, Eaglestone and NICO have all cemted proceedings which seek a
declaration that they cannot be compelled to atatpursuant to the Demands. NICO filed a
Complaint in Federal District Court of Nebraska (&ra) on March 6, 2014 (the “Nebraska Ac-
tion”), and moved for a preliminary injunction Halj the arbitration on March 11, 204%.Ea-
glestone and AIG each filed a Complaint against TR8ew York seeking similar relief. AIG
and Eaglestone have also moved for a TRO to etfjeimrbitrations from proceediid.

ARGUMENT

NICO is trying to have its cake and eat it too. ME€O well knows, the practical and
economic consequence of the LPT is to make NICOrda” owner of the transferred asbestos
liabilities and AIG’s rights to reinsurance undee fTreaties. For all practical purposes, the LPT
has effectively substituted NICO for AIG in the gaing reinsurance relationship with TRC, and
NICO has made millions of dollars in the procebkving purported to assume all of AlIG’s ob-
ligations and benefits under the Treaties, NICOnoarbbe permitted to pick and choose which
provisions of the Treaties it deems enforceablath&, NICO must abide by the obligations set

forth under the Treaties, including the obligatiorarbitrate TRC’ claims.

> The case is captionétational Indemnity Co. v. Transatlantic Reins. @ase No. 8:14-cv-00074 (D. Neb.).

“8 The cases are captioned as follows:Haplestone Reins. Co. v. Transatlantic Reins, Gulex No. 650808/14
(Sup. Ct. NY Cnty.); and (2dmerican Home Assur. Co. v. Transatlantic Reins, @dex NO. 650811/14 (Sup. Ct.
NY Cnty.).
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Pursuant to CPLR § 7503, “[a] party aggrieved kg fddlure of another to arbitrate may
apply for an order compelling arbitration.” TRCvlaserved their arbitration demands on NICO,
and NICO has responded by repudiating its obligetmoarbitrate and filing the Nebraska Action
(notably in a court lacking jurisdiction to heas @tlaim). Under well settled principles of “direct
benefits estoppel,” NICO must abide by its obligas to arbitrate; this Court should issue an
order compelling NICO to do so.

|. NICO 1S ESTOPPED FROM REFUSING TO ARBITRATE

While NICO is not a signatory to the Treatiessitnell settled that “a nonsignatory may
be compelled to arbitrate where the nonsignatorgwkngly exploits the benefits of an agree-
ment containing an arbitration clause, and recebasefits flowing directly from the agree-
ment.” Belzberg v. Verus Inves. Holdings 21 N.Y.3d 626, 631 (2013) (internal citations and
guotations omitted)see alsdMAG Portfolio Consultant, GMBH v. Merlin Biomed G LLC
268 F.3d 58, 61 (¥ Cir. 2001) (“Under the estoppel theory, a comp&ngwingly exploiting
[an] agreement [with an arbitration clause can désppped from avoiding arbitration despite
having never signed the agreemenf&m. Bureau of Shipping v. Tencara Shipyard S,PLAO
F.3d 349, 353 (¥ Cir. 1999) (A nonsignatory may be compelled tdteabe when he “receives a
‘direct benefit’ from a contract containing an araiion clause”). Because NICO has assumed
AIG’s rights and responsibilities under the Trestiebtaining millions of dollars in the process,
NICO is estopped from denying its obligations toitaate.

Application of direct benefits estoppel is partamly warranted where, as here, a non-
signatory completely assumes the rights and olidigatof a signatory, thus becoming a “real
party in interest.” HRH Constr. LLC v. Metro. Transp. Autlf83 A.D.3d 568, 569 {1Dep't

2006);see also Oxbow Calcining USA Inc. v. Am. Industrieais 96 A.D.3d 646, 650 {iDep'’t
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2012) (stating that estoppel is warranted where-signatories “assume performance of the
[agreement ]and [] derive a direct benefit theneft) The Bowery Presents LLC v. Pirddo.
653377/2012, 2013 WL 3214356, at *6 (Sup. Ct. NO¥ity. June 24, 2013) (explaining that es-
toppel is warranted where a non-signatory “assuppegormance of [a signatory]”).

In HRH, closely analogous to this case, the Metropolitaansit Authority (“MTA”)
brought an arbitration seeking damages from HRHs@antion Interiors, Inc. (“Interiors”) un-
der a Construction Management Agreement (“CMA”)fiteAthe parties initiated arbitration, the
MTA discovered that another entity, HRH LLC, “haakén over Interiors' performance of the
CMA and, accordingly, was the real party in interaghe arbitration.”HRH, 33 A.D.3d at 569.
The MTA sought to add HRH LLC as a party in theitaation, and HRH LLC commenced an
action seeking to enjoin the arbitration on theugids that it was not a signatory to the CMA.

In denying HRH LLC'’s petition and compelling it &obitrate, the First Department held:

A non-signatory to an agreement containing an rain clause that has know-

ingly received direct benefits under the agreemeilit be equitably estopped

from avoiding the agreement's obligation to arbitrdnder its . . . agreements

with Interiors' parent company, HRH LLC undertookekriors’ CMA obligations

and derived a direct benefit, receiving over $7,000 for its performance of the

CMA. Accordingly, since HRH LLC knowingly assumeerformance of the

CMA and derived a direct benefit . . . it is esteggprom avoiding arbitration . . . .

Id. (internal citations omitted).
Here, there is no question that NICO has usurpéalsAtole as the real party in interest

under the Treaties. Pursuant to the LPT, AIG pH@O approximately $1.67 Billion to assume

the bulk of AIG’s net asbestos liabilitiés. Pursuant to the AIG LPT, “NICO will assume re-

47 SeeKuehn Aff., Ex. D at 13, 7 3.1.
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sponsibility for claims handling,” and “assume eglion responsibility and collectability risk for
third-party reinsurance related to those claiffisThe CEO of Chartis at the time described how
AIG would benefit from the LPT because it “redugdfse risk of future adverse development of
U.S. asbestos exposures, including the risk ageaocigith the recoverability of related reinsur-
ance.*® NICO and AIG also entered into an AdministratiServices Agreement establishing
NICO's interest in AIG’s reinsurance and ownersbiifAlG’s asbestos liabilitie2’

Importantly, NICO, not AIG, controls the communicais with AIG’s reinsurers (includ-
ing TRC) regarding the transferred liabilities; NOills AIG’s reinsurers (including TRC and
Putnam) under the existing reinsurance agreementsds and loss expenses paid by NICO with
respect to the transferred liabilities; and NIC@iates and controls legal proceedings (be they
judicial or arbitral) for all disputes arising umdare-existing reinsurance contracts with respect
to the transferred asbestos liabilittésFurther, NICO has exclusive authority to decidesther
or not to collect AIG’s reinsurance for the tramséel liabilities®>® Thus, it is beyond dispute that
NICO has “taken over [AIG’s] performance of the ¢&ties] and, accordingly, [is] the real party
in interest in the arbitration.SeeHRH, 33 A.D.3d at 569.

But, even if NICO has not entirely replaced AlGths real party in interest under the
Treaties (and it has), NICO would still be estopfredn refusing arbitration. New York courts

routinely apply direct benefits estoppel in farslextreme circumstances, provided that a non-

8 d.

“d., Ex. K.

*Seeid, Ex E. at 27,  13.1.
*L1d. at 17, 1 6.1(a)(i)-(iii).
2|d. at 6.4.
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signatory has knowingly “exploited” the contrachtaining an arbitration provision, thereby ob-
taining the direct benefits of that agreemeint.re SSL Int'l, PLC v. Zoold4 A.D.3d 429, 430
(1* Dep’t 2007) (non-signatory to licensing agreemesjuired to arbitrate because it “mar-
ket[ed] products that utilized technology coveradtlie license agreementMark Ross & Co.
v. XE Capital Mgmt., LLC46 A.D.3d 296, 297 fiDep’t 2007) (non-signatories required to ar-
bitrate where they entered into a related “Servisgeement” providing them with a “monthly
service fee”);BP Air Conditioning Corp. v. Lasors&010 WL 4567832 (Sup. Ct. N.Y. Cnty.
Oct. 27 2010) (non-signatory bound by arbitratigneeament “by virtue of their efforts to benefit
from the restrictive covenants in the 1999 Plan’); .Ryan, Beck & Co. v. Fakil268 F. Supp.
2d 210, 220 (E.D.N.Y. 2003) (non-signatory to Clidygreement required to arbitrate where it
derived benefits from customers’ accounts, assetsastomer relationships).

In Alfa Laval U.S. Treasury Inc. v. National Union &ins. Co. of Pittsburgh, P857 F.
Supp. 2d 404, 414-15 (S.D.N.Y. 2012), an AIG und#myg subsidiary, National Union Fire
Insurance Company of Pittsburgh, PA (“National Uri)p executed an indemnity agreement
with plaintiff Tetra Laval U.S. Treasury Inc. (“TratLaval”). Under this indemnity agreement,
which contained an arbitration provision, Natiokaion would issue insurance policies to vari-
ous entities and, in exchange, Tetra Laval wouldgramiums to and reimburse National Union
for certain claims paid out under those policié¢otably, none of the policies themselves con-
tained arbitration provisions. Years into the jeattrelationship, a dispute arose over the calcu-
lation of certain premiums and fees, and, as atradational Union served an arbitration de-
mand on both Tetra Laval, the signatory to the nmoiéy agreement, and each of the non-
signatory policy holders. The non-signatory polimjiders filed an action seeking a declaratory

judgment that they were not required to arbitraddthough they had received the benefit of in-
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surance coverage from National Union, the non-saies asserted that they could not be bound
by the arbitration provision because they werepaoties to the indemnity agreement. The Dis-
trict Court rejected this argument and held that:
What the [non-signatory] plaintiffs fail to recogei . . . is that the Indemnity
Agreements are the source of National Union's alibg to issue the insurance
policies through which the non-signatory plaintiéistained coverage . . . The In-
demnity Agreements thus require National Unionstguée the insurance policies,
and the non-signatory plaintiffs received insuraoceerage . . . Accordingly, the
non-signatory plaintiffs have received a directdfd@rfrom the Indemnity Agree-
ments and are estopped from denying their obligabaarbitrate . . . .
Id. at 414-15
Here, too, NICO will no doubt assert that its righd administer and collect reinsurance,
handle the underlying claims, and bring arbitradiagainst TRC stem from the LPT and not the
Treaties. But, just as idlfa Laval NICO fails to recognize that the Treaties “are slource” of
its rights to pursue coverage from TRC, as welamag obligations TRC could possibly have to
make payments to NICO and reinsure the resultssaflaims handling.Seeid. Indeed, NICO
was more than willing to acknowledge this whenléd suit directly against TRC, alleging: (1)
that NICO is entitled to theetonomic benefit of money owed by Transatlantic uret rein-
surance contracts”;and (2) that NICO is directly entitled to recover its “loss of income . . .

resulting from Transatlantic's withholding of fundse” under those contracts. According to

NICO’s own pleading in thassachusetts ActipiNICO has “received a direct benefit from the

31d., Ex. Q, 11 4, 33 (emphasis added).
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[Treaties] and [should be] estopped from denyirtg] [pbligation to arbitrate as the [Treaties]
require.” SeeAlfa Laval,857 F. Supp. 2d at 45

The Southern District of Texas applied equitableomgsel principles in circumstances
close to those presented here Ate Am. Ins. Co. v. Huntsman Cor@55 F.R.D. 179, 208 (S.D.
Tex. 2008), the reinsurer (“ACE”) of a captive insace company brought an arbitration against
the underlying insured (“Hunstman”), seeking a deation of its rights under reinsurance certif-
icates. Huntsman sought to enjoin the arbitraienause it was not a signatory to the reinsur-
ance certificates, which had been signed insteatsgirect insurer. The Court, however, com-
pelled arbitration after finding that Huntsman hageatedly performed its direct insurer’s role
under the certificates. The Court summarized dleésfcritical to its holding as follows:

Huntsman has dealt directly with the Reinsurersl, e Reinsurers have issued

non-allocated interim payments to Huntsman, [he[direct insurer] has routinely

failed to participate in meetings between Huntsnaaw the Reinsurers . . .

‘Huntsman has corresponded directly with the Re®rsl representative regard-

ing its claims and has made claims upon the Re@nsudirectly . . . []; and

“Huntsman has sought to directly receive and heectly received benefits under

the Certificates, by requesting payment directbyfrthe Reinsurers,” [].
Id. at 205-06.

This summary of factual allegations is virtuallemical to those set forth in the Petition.

As of the LPT, NICO has completely supplanted AlEhwespect to the Treaties.

> Other jurisdictions also uniformly affirm the etable principle that precludes “a non-signatoryrirembracing a
contract, and then turning its back on the portiointhe contract, such as an arbitration clauss,itHinds distaste-
ful.” E.l. DuPont de Nemours & Co. v. Rhone Poulenc Flb&esin Intermediates, S.A.869 F.3d 187, 200 {3
Cir. 2001);Intl Paper Co. v. Schwabedissen Maschinen & Anta@®IBH, 206 F.3d 411, 418 {4Cir. 2000):0SU
Pathology Servs., LLC v. Aetna Health, Jri&11-CV-005, 2011 WL 1691830 (S.D. Ohio May 4120 In re
Weekley Homes, L.P180 S.W.3d 127, 132-33 (Tex. 200Bgarson v. Hilton Head Hospd00 S.C. 281, 295-97
(2012).
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The law is clear that NICO cannot simultaneouslgreise rights under the Treaties, ob-
tain millions of dollars in benefits, and then slypnfurn its “back on the portions of the contract,
such as an arbitration clause, that it finds distak” E.l. DuPont de Nemours & Co. v. Rhone
Poulenc Fiber & Resin Intermediates, S.AZB9 F.3d at 200. As the New York Court of Ap-
peals has made clear, “a nonsignatory may be cdedptd arbitrate where the nonsignatory
‘knowingly exploits’ the benefits of an agreemenhtaining an arbitration clause, and receives
benefits flowing directly from the agreemenBelzberg 21 N.Y.3d at 631. NICO has exploited
the Treaties and obtained substantial benefitsifigvdirectly from them. Accordingly, this
Court should direct it to comply with the Treateesd submit to arbitration.

II. THE TREATIES, THE FAA, AND NY LAW MANDATE ARBITRATION

Through its Arbitration Demands, TRC seeks a datlamn of the respective rights of
NICO, AIG, Eaglestone, TRC and Putnam under thafies. TRC’s arbitral request for a de-
claratory judgment falls squarely within the langeaf the Treaties’ arbitration provisions, each
of which contains substantively identical languagecifying that: “All disputes or differences
arising out of the interpretation of this Agreemshéll be submitted to the decision of two Arbi-
trators, one to be chosen by each party, and ie\bat of the Arbitrators failing to agree, to the
decision of an Umpire to be chosen by the Arbimat®® There is nothing ambiguous about
these provisions, which directly encompass TRGjgIests concerning the impact of the LPT on

TRC's rights.

*See, e.g Levene Aff., Exs. 1-34.
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Both binding precedent and the strong presumpt@oring arbitration require the Court
to compel NICO to arbitrate these claims. As atiaihmatter, the FAA governs this suit, which
involves reinsurance transactions implicating stiie commerceln re Diamond Waterproof-
ing Co. v. 55 Liberty Owners Corps A.D.3d 101, 104 fiDep’t 2004) (“FAA applies to any
and all contracts involving interstate commercéJjica Mut. Ins. Co. v. Gulf Ins. Co306
A.D.2d 877, 878 (4 Dep’t 2003) (“insurance transactions constituteeterce within the mean-
ing of the Commerce ClauseBfimpie Int'l v. D'Elia, 277 A.D.2d 69, 70 fLDep’t 2000)(if “an
agreement to arbitrate falls within the scope ef HAA, ‘[flederal law in the terms of the Arbi-
tration Act governs [the] issue [of arbitrability] either state or federal court.”).

Under the FAA, written arbitration provisions incantract “shall be valid, irrevocable
and enforceable.” 9 U.S.C.A. 82. New York Coumsformly recognize that the FAA embod-
ies an “emphatic national policy favoring arbitoatiwhich is binding on all courts, State and
Federal.” In re Ayco Co., L.P3 A.D.3d 635, 637 (3Dep’t 2004) (internal quotations omitted).
This policy derives from the recognition that ardiion is “a means of reducing the costs and
delays associated with litigationVera v. Saks & C0335 F.3d 109, 116 {2Cir. 2003).

Thus, Courts are required to “construe arbitratilmuses as broadly as possibl®&avid
L. Threlkeld & Co. v. Metallgesellschaft Ltd. (Lam), 923 F.2d 245, 250 2 Cir. 1991).
“[Alny ambiguity in the applicable contractual larage should be resolved in favor of arbitra-
tion.” DiBello v. Salkowitz4 A.D.3d 230, 232 iDep’t 2004);see alsdNew York v. Oneida In-
dian Nation 90 F.3d 58, 61 (¥ Cir. 1996). As noted by the Second Circuit, astion is re-
quired *““unless it may be said with positive assigeathat the arbitration clause is not suscepti-
ble of an interpretation that covers the asserigpute.” David L. Threlkeld & Cq.923 F.2d at

250; Dean Witter Reynolds, Inc. v. Bydl70 U.S. 213, 218 (1985).
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While the FAA preempts state law, it is entirelynsstent with the law of New York,
which provides, under CPLR 87503(a), that “[w]h#rere is no substantial question whether a
valid agreement was made or complied with the cshatl direct the parties to arbitrate.” New
York law, “favors and encourages arbitration” foe tsame reasons as federal policy, and “New
York courts interfere as little as possible witle fiheedom of consenting parties' to submit dis-
putes to arbitration.”In re Smith Barney Shearson Inc. v. Sacha®WN.Y.2d 39, 49-50 (1997)
(internal quotations omitted). Finally, under N&@rk law, a court must only address three
threshold questions on a motion to compel arbdrati(1) whether the parties made a valid
agreement to arbitrate; (2) if so, whether the @gent has been complied with; and (3) whether
the claim sought to be arbitrated would be timedzhif it were asserted in State courlri re
Smith Barney, Harris Upham & Co v. Luck&b N.Y.2d 193, 201-02 (1995).

Here it is undisputed that the Treaties constialed agreements to arbitrate, and, for the
reasons set forth above, that NICO is bound byelazgeements. It is further undisputed that
TRC has complied with the Treaties, issuing deméamdarbitration concerning the consequence
of the LPT under the terms of the Treaties. Anthlly, TRC’s claims date back no further than
2011, when the LPT came into effect, which is wathin the six year statute of limitations for
claims sounding in contract. Accordingly, oncestliourt determines “that the parties made a
valid agreement to arbitrate, that the dispute bt be arbitrated falls within its scope, and
that there has been compliance with any agreedondittons precedent to arbitration, judicial

inquiry is at an end.'In re Cnty. of Rockland (Primiano Const. G&) N.Y.2d 1, 8 (1980).
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In sum, TRC'’s Arbitration Demands come squarehhinithe scope of the Treaties’ arbi-
tration provisions® Whether considered under the FAA, the case lakh® CPLR, this Court
should compel NICO to arbitrate TRC’s claims in@dance with the Treaty language and the
“emphatic national policy favoring arbitration whigs binding on all courts, State and Federal.”
Ayco Co., L.P3 A.D.3d at 637 (internal quotations omitted).

I1l. NEW YORK IS THE PROPER JURISDICTION

New York is the proper jurisdiction for compellilJCO to submit to arbitration under
the Treaties. The majority of the Treaties manttzé any arbitration be held in New York. For
example, Treaties with AIG Nos. 5332, 6932, 703807 8532, 8803, 8903, 9494, 9503, 9903,
7926, 8026, 9456, 9226, 7371, 9769 and 7274 eatd ‘$tlhe arbitration proceedings shall take
place in New York City, New York™ Nonetheless, several of the Treaties list othgsdlic-
tions as the venue for arbitration. It is to b@exted that NICO will seek to avoid arbitration
through an assertion that a single arbitration oaiacldress multiple contracts with conflicting
venue provisions. NICO, however, is wrong as atenaif law. This Court should reject any
such assertion.

First, most of the Treaties designate New Yorkhasadrbitral venue, imbuing this Court
with the jurisdiction to compel NICO to submit tdodration here in New York.

Second, in the decades since the Treaties weredsighe signatories (AIG and TRC)
have held their arbitrations concerning the TrsatheNew York, irrespective of the designated

venue. For example, there are currently pendinjew York five arbitrations between TRC

* See, e.gLevene Aff., Exs. 1, 22, 27.
" Sedd.
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and AIG, each of which was brought by AIG and iwesl multiple treaties that stipulate an arbi-
tral venue outside of New York. Notably, most of these non-New York Treatiestheesubject
of TRC’s arbitration demands in this Petition. MI@ not only bound by the terms of the Trea-
ties but also the parties’ established course aflgot thereunder. Thus, while the aforemen-
tioned Treaties may specify Boston, Bermuda, or Angeles as the site of arbitration, each is
currently subject to arbitration in New York. Andhile NICO may seek to challenge TRC’s
agreed upon modification with AIG, “the issue ofefier the parties' acts or conduct may have
. modified or renewed the agreement is for dHatrator.” L & R Exploration Venture v.
Grynberg 22 A.D.3d 221, 222 fiDep’t 2005).

Third, and finally, any effort by NICO to avoid d@rating each of the Treaties in a single
arbitration goes against the policy of courts agidlators alike in promoting arbitration: namely
that arbitration provides “a means of reducing ¢bsts and delays associated with litigation.”
Vera,335 F.3d at 116 . Any effort to divide up suchi@ations, which involve identical parties

and identical issues, achieves the exact oppobit@sostated goal. Accordingly, should NICO

%8 The following arbitrations are currently being dhéh New York despite the involvement of treatieishvarbitra-
tion provisions designating non-New York venuesLékington Ins. Co. (“Lexington”) & National UnioRire Ins.
Co. (“NUFIC") against TRC(Westinghouse), involviddG Treaty Nos. 7957 and 7859, each of which h&os:
ton venue provision; (2) Lexington & NUFIC agaid$C (Dynalectron), AlIG Treaty Nos. 7957, 7958, 80aiid
8058, each of which has a Boston venue provis@nhNUFIC v. TRC (“Landmark New Year’s Arbitration”)n-
volving AIG Treaty Nos. 8703, 8963, 9063, 9356, 870196, 7176, 9358, 9705, 7197, 9805, 7198, aid,7dll of
which have Los Angeles venue provisions; (4) The o. of the State of Pennsylvania (“ISCOP”) v.CTRCV
Starr New Year’s Arbitration”), involving TreatiedG 4138, 4387, 4907, all of which have Bermudaueprovi-
sions; and (5) Lexington Ins. Co. (“Lexington”) Transatlantic Reinsurance Co. (“TransRe”") ( “Lexorg New
Year’s Arbitration”) involving Treaties AIG 7956 dr8056, each of which has a Boston venue provisievene
Aff., 1 21).
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seek to argue against a consolidated arbitratioa, Gourt may freely disregard such an argu-

ment.>®
Conclusion
For all of the foregoing reasons, TRC respectftdiguests that the Court issue an order
compelling NICO to submit to arbitration pursuamthe Arbitration Demands.

Dated: New York, New York
March 19, 2014

Respectfully submitted,

CROWELL & MORING LLP

By: _ /s/Michael Kuehn
John N. Thomas
Stuart Levene
David Beke
Michael Kuehn
590 Madison Avenue
New York, NY 10022
(212) 223-4000

Attorneys for Petitioner Transatlantic
Reinsurance Company

%9 Any challenge that NICO may raise regarding cddstibn is beyond the Court’s purview; such progatiques-
tions can only “properly [be] addressed by theteabdr.” Blimpie Int’l, Inc.371 F. Supp. 2d at 469-78afra Nat'l
Bank of N.Y. v. Penfold Invs. Trading, Ltdo. 10-civ-8255, 2011 WL 1672467, at *3 (S.D.NApr. 20, 2011)
(“joinder and consolidation remain distinct procealussues of the sort parties would intend for &hkitrator to
decide”).
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